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Legislation 
The applicable legislative framework is summarised as follows: 

Control of Pollution Act 1974 ('CoPA')1 

The aim of CoPA is to deal with a variety of environmental issues, including waste on 
land, abandoned mines and noise. 

Section 60 of the CoPA enables a local authority, in whose area work is going to be 
carried out, or is being carried out, to serve a notice of its requirements for the control 
of site noise on the person who appears to the local authority to be carrying out the 
works and on such other persons appearing to the local authority to be responsible 
for, or to have control over, the carrying out of the works. 

Environmental Protection Act 19902 

The Environmental Protection Act 1990 (‘EPA’) made provision for improved waste 
and pollution management and established legal responsibilities for pollution control 
across the water, air and land environments. The EPA is split into a number of parts 
including (amongst others): Part I  which relates to integrated pollution control and air 
pollution control by local authorities, Part II which covers waste management on land, 
Part IIA which covers contaminated land and Part III which addresses statutory 
nuisances and clear air.  

EPA Part IIa was introduced in April 2000 to establish a legal framework for managing 
contaminated land and a means of preventing/mitigating unacceptable risks posed by 
contamination to human health and the environment. Part IIA provides a regime for 
the identification and remediation of contaminated land. This regime is designed to 
provide an effective statutory framework for the remediation of contaminated land and 
is based on a number of principles, including the ‘suitable for use’ approach and the 
assessment of contamination by a risk-based approach. 

Section 78A of Part IIA of the Environmental Protection Act 1990 defines contaminated 
land as land that is in such a condition that: a) significant harm is being caused or 
there is a significant possibility of such harm being caused; or b) significant pollution 
of controlled waters is being or there is a significant possibility of such pollution being 
caused. 

Pollution Prevention and Control Act 19993 
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The Pollution Prevention and Control Act 1999 introduced a new consolidated regime 
to control industries which emit significant levels of pollution to all environmental media 
(air, land and water). 

Contaminated Land (England) Regulations 20064 

These Regulations, which extend to England only, set out provisions relating to the 
identification and remediation of contaminated land under Part IIA of the 
Environmental Protection Act 1990. Regulations 2 and 3, and Schedule 1, identify 
those sites (known as "special sites") for which the Environment Agency is to be the 
authority responsible for enforcing the scheme. Local authorities are responsible for 
enforcing the scheme in the case of any other type of site. Regulations 4 and 5 provide 
for the content and service of copies of "remediation notices", that is, notices served 
by a local authority or the Environment Agency specifying what is to be done by way 
of remediation and the time for taking any action.  

Regulation 6, and Schedule 2, make provision for the compensation which is to be 
paid in accordance with section 78G(5) of the Environmental Protection Act 1990 to a 
person who grants, or joins in granting, rights of entry etc. required to enable a person 
to comply with a remediation notice. Regulations 7 to 12 make provision with respect 
to appeals against remediation notices, including the grounds of appeal and the 
procedure to be followed. Regulation 13, and Schedule 3, prescribe the particulars of 
matters which are required under section 78R of the Environmental Protection Act 
1990 Act to be placed on a register maintained by local authorities or, in the case of 
special sites, by the Environment Agency. 

The Environmental Damage (Prevention and Remediation) (England) 
Regulations 20155 

These regulations oblige those who create environmental damage, whether by water 
pollution, adversely affecting protected species or sites of special scientific interest 
(SSSIs), or by land pollution that causes risks to human health, to not only cease the 
damage, but also to implement a wide variety of remedial measures to restore affected 
areas. 

The Environmental Permitting (England and Wales) Regulations 20166 

The 2016 Regulations set out an environmental permitting and compliance regime that 
applies to various activities and industries. They provide a consolidated system of 
environmental permitting for England and Wales and extend the range of activities that 
require an environmental permit. 
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These regulations affect all regulated facilities including amongst others (unless 
exempt or excluded) installations (a full list of installations is available in Schedule 1 
of the Regulations), mobile plant, waste operations (including mining waste 
operations), radioactive substances activities, water discharge and groundwater 
activities. The regulations require that every regulated facility be operated under the 
authority of an environmental permit. 

Health and Safety at Work etc Act 19747 

The Health and Safety at Work etc Act 1974 ('HASAWA') lays down wide-ranging 
duties on employers. Employers must protect the 'health, safety and welfare' at work 
of all their employees, as well as others on their premises, including temps, casual 
workers, the self-employed, clients, visitors and the general public.  

The Health and Safety Executive, with local authorities (and other enforcing 
authorities) is responsible for enforcing the HASAWA. 

Water Resources Act 19918 

The Water Resources Act 1991 applies to England and Wales; its purpose being to 
consolidate previous water legislation concerning water resources.  

Environment Act 19959 

The Environment Act 1995 provided for the establishment of the Environment Agency, 
and the transfer of functions, properties, rights and liabilities to it. Part II of the 
Environment Act 1995 deals with Contaminated Land and Abandoned Mines. 

Environment Act 202110 

The Environment Act 2021 does not revoke or replace the Environment Act 1995 but 
it does make amendments to strengthen and enforce adoption of the environmental 
provisions. Key provisions within the Environment Act 2021 include the establishment 
of the Office for Environmental Protection; the introduction of several duties on water 
companies; and the introduction of the five principles to which organisations must have 
regard: Integration, Prevention, Precautionary, Rectification at source, and Polluter 
Pays. 

Nitrate Pollution Prevention Regulations 201511 
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These Regulations provide for the designation of land as nitrate vulnerable zones. 
They require the Environment Agency to make recommendations to the Secretary of 
State about designations and for the Secretary of State to publish proposals.  

Management of Health and Safety at Work Regulations 1999 ('MHSWR')12 

The MHSWR were introduced to reinforce the Health and Safety at Work etc Act 1974. 
The MHSWR place duties on employers and employees. 

The Control of Substances Hazardous to Health Regulations 200213 

These Regulations provide a framework to help protect people in the workplace 
against health risks from hazardous substances. The substances may be used directly 
in the workplace (e.g. cleaning chemicals) or may arise from the work (e.g. dusts, 
fumes and waste products). 

Control of Asbestos Regulations 201214 

The Control of Asbestos Regulations 2012 came into force on 6 April 2012. The 
Regulations aim to manage the risk from asbestos in workplace premises. The 
Regulations further strengthen previous requirements to protect workers and others 
likely to be exposed to asbestos fibres arising from work with materials containing 
asbestos. They are also expected to reduce potential future deaths from asbestos 
related diseases. Most of the duties are placed on employers; for example, to assess 
work which could expose employees to asbestos fibres and have measures in place 
to prevent or reduce such exposure.  

But there are duties on others, such as the duty placed on those in control of non-
domestic premises to manage asbestos in those premises. The Regulations also 
prohibit the import, supply and use of materials containing asbestos. 

Construction (Design and Management) Regulations 2015 ('CDM')15 

The CDM are the main set of regulations for managing the health, safety and welfare 
of construction projects. The CDM applies to all “construction work” which refers to the 
carrying out of any building, civil engineering, or engineering construction work. Such 
work includes:  

• construction, alteration, conversion, fitting our, commissioning, renovation,
repair, upkeep, redecoration or the maintenance, de-commissioning,
demolition or dismantling of a structure;
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• the preparation of an intended structure including site clearance,
exploration, investigation and excavation and the clearance or preparation
of the site or structure for use or occupation;

• removal of a structure; and

• the installation, commissioning, maintenance, repair or removal of services
which are normally fixed within or to a structure.

Water Environment (Water Framework Directive) (England and Wales) 
Regulations 2017 ('WFD')16 

The WFD consolidated the 2003 Regulations, which had been amended a number of 
times, and making aspects of the Regulations more detailed and transparent. The 
WFD introduced a comprehensive river basin management planning system to protect 
and improve the ecological and chemical health of our rivers, lakes, estuaries, coastal 
waters and groundwater. 

Water Supply (Water Quality) Regulations 201817 

These Regulations implement Council Directive 98/83/EC on the quality of water 
intended for human consumption. Their purpose is to protect human health from the 
adverse effects of any contamination of water intended for human consumption by 
ensuring it is wholesome and clean. They also implement Council Directive 
2013/51/Euratom, laying down requirements for the protection of the health of the 
general public with regard to radioactive substances in water intended for human 
consumption. 
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Policy 

The Project will be determined pursuant to section 104 of the Planning Act 2008 ('PA 
2008').  On 17 January 2024, the Overarching National Policy Statement for Energy 
(EN-1) ('NPS EN-1'), the NPS for Renewable Energy Infrastructure (EN-5) ('NPS EN-
3’) and the NPS for Electricity Networks Infrastructure ('NPS EN-5') came into force.  
These NPSs are the relevant NPSs that have effect in relation to the DCO Application 
for the Project. 

Overarching National Policy Statement for Energy (EN-1) (2023)18 

NPS EN-1 sets out national policy for the energy infrastructure described in the NPS. 
It has effect for decisions by the Secretary of State on applications for energy 
developments that are nationally significant under the PA 2008. For such applications 
this NPS, combined with any technology specific energy NPS where relevant, provides 
the primary policy for decisions by the Secretary of State. Paragraph 5.11.18 of EN-1 
states that “For developments on previously developed land, applicants should ensure 
that they have considered the risk posed by land contamination, and where 
contamination is present, applicants should consider opportunities for remediation 
where possible”.  

Furthermore, paragraph 5.11.4 states that “Development of land will affect soil 
resources, including physical loss of and damage to soil resources, through land 
contamination and structural damage.” and in paragraph 5.11.5 states that “Where 
pre-existing land contamination is being considered within a development, the 
objective is to ensure that the site is suitable for its intended use. Risks would require 
consideration in accordance with the contaminated land statutory guidance as a 
minimum”.  

National Policy Statement for Renewable Energy Infrastructure (EN-3) (2023)19 

Paragraphs 2.10.28 and 2.10.29 of NPS EN-3 (2023) state that “Solar is a highly 
flexible technology and as such can be deployed on a wide variety of land types” and 
“While land type should not be a predominating factor in determining the suitability of 
the site location applicants should, where possible, utilise suitable previously 
developed land, brownfield land, contaminated land and industrial land. Where the 
proposed use of any agricultural land has been shown to be necessary, poorer quality 
land should be preferred to higher quality land avoiding the use of “Best and Most 
Versatile” agricultural land where possible. ‘Best and Most Versatile agricultural land 
is defined as land in grades 1, 2 and 3a of the Agricultural Land Classification”.   
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Additionally, paragraph 2.10.30 sets out that “Whilst the development of ground 
mounted solar arrays is not prohibited on Best and Most Versatile agricultural land, or 
sites designated for their natural beauty, or recognised for ecological or archaeological 
importance, the impacts of such are expected to be considered and are discussed 
under paragraphs 2.10.73 –92 and 2.10.107 – 2.10.126”. 

National Policy Statement for Electricity Networks Infrastructure (EN-5) (2023)20 

Paragraph 2.9.25 of NPS EN5 (2023) details that consent for underground or subsea 
sections of proposed cabling rather than an overhead alternative will only be permitted 
by the Secretary of State if the benefits are shown to clearly outweigh any extra 
economic, social or environmental impacts, the mitigation hierarchy has been 
followed, and that any technical obstacles associated with it are surmountable. In order 
to show the benefits outweigh potential impacts various factors need to be considered 
including “the potentially very disruptive effects of undergrounding on local 
communities, habitats, archaeological and heritage assets, marine environments, soil 
(including peat soils), hydrology, geology, and for a substantial time after construction, 
landscape and visual amenity”. 

National Planning Policy Framework21 

The National Planning Policy Framework ('NPPF') was updated on 20th December 
2023. The NPPF outlines that Local Planning Authorities should approach decision 
taking in a positive way to foster the delivery of sustainable development. The right 
information is crucial to good decision-taking, particularly where formal assessments 
such as EIAs are required. This includes the effective participation of other consenting 
bodies to enable early consideration of all the fundamental issues. 

The NPPF relates to ground conditions and contamination specifically within Section 
11 ‘Making Effective Use of Land’ and Section 15 ‘Conserving and Enhancing the 
Natural Environment’. 

The ‘Ground Conditions and Pollution’ sub-section within Section 15 outlines how 
policies and decisions should ensure that a site is suitable for its proposed use taking 
account of ground conditions and any risks arising from land instability and 
contamination. This includes risks arising from natural hazards or former activities 
such as mining, and any proposals for mitigation including land remediation (as well 
as potential impacts on the natural environment arising from that remediation). This 
section also makes reference as to how following remediation, as a minimum, land 
should not be capable of being determined as contaminated land under Part IIA of the 
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EPA, and adequate site investigation information, prepared by a competent person, 
should be available to inform these assessments. 

Local Policy 

Ashford Local Plan 203022 

Ashford Borough Council’s Ashford Local Plan 2030, adopted in 2019, establishes a 
policy and delivery framework that provides clear and firm guidance to ensure that the 
Council's aims for the Borough are achieved where they relate to issues of planning 
and land use. It covers the period between 2011 and 2030. The policies included within 
this Plan are consistent with the Council’s Corporate Strategy, the NPPF and PPG 
and as such go to the heart of what sustainable development is and how good place 
making can be achieved. They also form the strategic context within which any 
neighbourhood plan should operate.  

The Local Plan covers the whole borough, except for the area covered by the 
Chilmington Green Area Action Plan.  
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Guidance and other sources of information 

The applicable guidance and other relevant sources of information are summarised as 
follows: 

Environmental Protection Act 1990: Part IIA Contaminated Land Statutory 
Guidance (DEFRA, 2012)23 

This Guidance was issued in April 2012 by the Department for Environment, Food and 
Rural Affairs in accordance with section 78YA of the EPA.  This Guidance applies only 
in England. 

This Guidance explains how local authorities should implement the contaminated land 
regime in England, including how they should go about deciding whether land is 
contaminated land in the legal sense of the term.  

It also elaborates on the remediation provisions of Part IIA, such as the goals of 
remediation, and how regulators should ensure that remediation requirements are 
reasonable.  

The Guidance also explains specific aspects of the Part IIA liability arrangements, and 
the process by which the enforcing authority may recover the costs of remediation 
from liable parties in certain circumstances.  

The assessment of contamination risks is based on the source-pathway-receptor 
concept (referred to as a Contaminant Linkages). For the purposes of the Guidance, 
these terms are defined as follows: 

• Contaminant: A substance which is in, on or under the land and which has the
potential to cause significant harm to a relevant receptor, or to cause pollution of
controlled waters;

• Receptor: Something that could be adversely affected by a contaminant (e.g. a
person, an organism, an ecosystem, property, or controlled waters); and

• Pathway: A route by which a receptor is or might be affected by a contaminant.

The ‘contaminant linkage’ describes the relationship between a contaminant 
(“source"), the pathway and the receptor. Each component of the pollutant linkage has 
to be identified as being present before land can formally be considered 
‘contaminated’. 
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Planning Practice Guidance24 

Intended to assist Local Planning Authorities with interpreting and applying the NPPF, 
Planning Practice Guidance (PPG) was published in March 2014 as an online 
resource. This provides planning guidance on topics including flood risk, heritage and 
design and should be read by practitioners in conjunction with the NPPF. 

CIRIA C552 “Contaminated Land Risk Assessment: A Guide to Good Practice” 
(CIRIA, 2001)25 

The Contaminated Land Risk Assessment: A Guide to Good Practice book sets the 
context of the risk assessment process within an overall risk management approach. 
The overall risk management process involves identifying and making decisions 
concerning risks and subsequent implementation of these decisions. The report 
describes the stages involved in identifying risks and assessing their significance but 
stops short of describing remedial actions that might be taken to manage the risk. 

Guidelines for Environmental Risk Assessment and Management (DEFRA, 
2011)26

Green Leaves III is the latest edition of the Government’s Guidelines for Environmental 
Risk Assessment and Management. The framework provides generic guidelines to 
policy and regulatory staff in Government and its agencies, in the principles of 
managing environmental risks. The document focusses on generic principles rather 
than domain-specific risks, such as river flooding, animal disease or hazardous waste. 

Land Contamination Risk Management (LCRM) 202327 

On 8th October 2020, the Environment Agency republished Land Contamination Risk 
Management (LCRM) which replaced Model Procedures for the Management of Land 
Contamination (CLR11). In July 2023, the LCRM was updated to include 
recommending the use of an accredited spill responder for new pollution incidents in 
the Competent person section; additional information on pollution incidents; and 
information on the importance of taking climate change into account. On 19th April 
2021, the guidance was updated with regards to chemical testing of soils (Stage 1 risk 
assessment) and the CL:AIRE gas protection verification accreditation scheme.  

The guidance is intended for all those responsible for managing land that is subject to 
contamination, not just land that falls under the contaminated land regime under Part 
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IIA of the Environmental Protection Act 1990. It uses a three-stage approach of risk 
assessment, options appraisal and remediation and verification. 

The updated LCRM guidance is built on the principles of CLR11 and the scope, 
purpose and the framework remain the same. 

Groundwater Protection Technical Guidance (Environment Agency, 2017)28 

This guidance is for planners, applicants for environmental permits and abstraction 
licences, and landowners concerned with the quality and quantity of groundwater and 
to understand inputs of substances and pollutants to groundwater; the discernibility of 
hazardous substances; and when geological formation can be determined 
permanently unsuitable for other purposes.  

Guiding Principles for Land Contamination (Environment Agency 2010)29 

The Environment Agency’s publication ‘Guiding Principles of Land Contamination’ 
(2010) provides general guidance for the problem holder, expert advisors and 
consultants and aims to offer guidance to help them fulfil their responsibilities on 
contaminated land. The key aims of the guidance are to: 

• Help clarify roles and responsibilities;
• Encourage good practice to promote compliance with regulatory

requirements, or avoid the need for regulation; and
• Guide the reader towards authoritative guidance and advice in other

documents.

British Standard 5930:2015+A1:2020 (2020) The Code of Practice for Site 
Investigation30 

The British Standard 5930:2015 (2020) provides recommendations for the 
investigation of sites on assessing their suitability for construction of civil engineering 
works and building works. The standard gives recommendations on acquiring 
knowledge of the characteristics of a site that could affect the design and construction 
of such work.  

British Standard 10175:2011+A2:2017 (2017) Investigation of Potentially 
Contaminated Sites – Code of Practice31 

Contaminated land contains harmful chemicals in quantities that present a risk or a 
potential risk to human health or the environment. When land is legally defined as 
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‘contaminated’ there is a legal obligation to ensure it does not present a risk to health 
or the environment.  

The UK Government’s long-term aim is to work towards a future where all the 
potentially contaminated land in England and Wales has been identified, assessed, 
and made safe. Therefore, this standard was created to provide recommendations and 
guidance on how to investigate potentially contaminated land, or land with naturally 
elevated concentrations of potentially harmful substances, to determine or manage 
any risks. 

Its recommendations and guidance are intended to ensure that the objectives of an 
investigation are achieved and that appropriate data for risk assessment are obtained. 
Note though that it is not feasible to provide detailed guidance for every possible 
investigation scenario. 

The results of the investigation also ought to delineate all known aspects of the site 
that could impinge upon or affect source-pathway-receptor scenarios defined within 
the conceptual model. 

Land affected by contamination (last updated 2019)32 

This guidance was published by the Department for Levelling Up, Housing and 
Communities and the Ministry of Housing, Communities & Local Government in 2014 
and last updated in 2019. It provides guiding principles on how planning can deal with 
land affected by contamination.  

Normal Background Concentrations of Contaminants in English and Welsh Soil 
(BGS, 2012)33 

The BGS was commissioned by DEFRA to give guidance on what are normal levels 
of contaminants in soils in support of the revision of the Part IIA Contaminated Land 
Statutory Guidance. The first phase of the project gathered soil data sets that were: 
nationally extensive; systematically collected so a broad range of land uses were 
represented; and collected and analysed to demonstrably and acceptable levels of 
quality. 

The second phase of the project explored the data, focusing on contaminant spatial 
variability and population distributions with the aim of investigating whether normal 
levels of contaminants could be quantified as normal background concentrations 
(NBCs). A robust statistical methodology was developed in the third phase of the 
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project to deliver values for contaminant domain NBCs. This is based on a study of a 
contaminant's population distribution. 

National Quality Mark Scheme ('NQMS') for Land Contamination Management 
(2017)34 

The NQMS is a scheme that has been developed by the National Brownfield Forum 
(formerly Land Forum) to provide visible identification of documents that have been 
checked for quality by a Suitably Qualified and experienced Person. It is intended to 
provide increased confidence and improved quality of submissions made under 
regulatory regimes, particularly planning applications, related to previously used land. 

The NQMS is a system designed by the Land Forum to ensure that land contamination 
management work meets the necessary technical and regulatory standards. It applies 
in particular to the presentation of environmental information to the regulator in the 
form of reports setting out both factual and interpretative information. 

Contaminated Land 35 
Webpage which provides guidance on the definition of contaminated land, typical 
contaminants, the process of classifying land as contaminated and dealing with 
contamination.  

The Environment Agency’s Approach to Groundwater Protection36 

This guidance provides an update to the Groundwater Protection: Principles and 
Practice (GP3) guidance document, providing information about the Environment 
Agency’s approach to managing and protecting groundwater.  

CIRIA C665 Assessing Risks Posed by Hazardous Ground Gases to Buildings 
(C665)37 

This guidance provides information to ensure a consistent approach to decision 
making and scope of remedial/protective design measures. Additionally, the document 
details good practice in the investigation and the collection of relevant data and 
monitoring programmes in a risk-based approach to gas contaminated land. 

CIRIA C735 Good Practice on the Testing and Verification of Protection Systems 
for Buildings Against Hazardous Ground Gases (C735)38 

This publication provides good practice guidance for the designer, installer, verifier 
and regulator on the verification and integrity testing of gas protection systems. It sets 
out a flexible, risk based and practicable framework that can be adapted to provide 
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site specific advice on the need for and scope of verification activities (including any 
integrity testing). 

BS8485:2015+A1:2019 Code of Practice for the Design of Protective Measures 
for Methane and Carbon Dioxide Ground Gases for New Buildings 
(BS:8485:2015+A1:2019)39 

This British Standard gives recommendations on ground gas site characterization and 
the choice of solutions for the design of integral gas protective measures for new 
buildings to prevent entry of carbon dioxide and methane, and provide a safe internal 
environment. 

BRE’s Radon: Guidance on Protective Measures for New Dwellings (‘BR 211’)40 

BR211 (2023) includes guidance for all building types including extensions, 
conversions and refurbishment. The report identifies the areas of England, Wales, 
Scotland and Northern Ireland where measures should be taken to provide protection 
against radon and offers extensive guidance on the technical solutions that are 
required to satisfy Building Regulations requirements. 

British Geological Survey: BGS GeoIndex Interactive Portal41 

The BGS GeoIndex is an interactive web portal that allows users to access, visualise 
and layer BGS datasets relating to geological and hydrogeological mapping, and freely 
available borehole records.  

LQM/CIEH S4UL’s for Human Health Risk Assessment42 

The LQM/CIEH 'Suitable 4 Use Levels' presents soil assessment criteria for an 
extended range of 89 common contaminants. For each substance, S4ULs have been 
derived for a range of generic land uses and Soil Organic Matter (%SOM) contents. 
The S4ULs are commonly used as generic assessment criteria to assess a 
site/materials suitability for a proposed land use . 

DEFRA Development of Category 4 Screening Levels for Assessment of Land 
Affected by Contamination43  

The Category 4 Screening Levels are a separate set of generic screening levels from 
the LQM/CIEH S4ULs. The C4SLs are cautious concentration estimates for specific 
contaminants that are considered to present an acceptable level of risk, which have 
been derived by combining information on human health toxicology, exposure 
assessment and normal concentrations of contaminants in the environment. 

BRE Special Digest 1: Concrete in aggressive ground44 
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BRE Special Digest 1 provides guidance on the desk and site-based assessment of 
green- and brown- field sites, testing specification and the derivation of concrete 
specification for installation.  

UK Health Security Agency: UK Maps of Radon45 

The UK Health Security Agency published a freely available, web-hosted radon 
affected area map for the United Kingdom. The map provides an analysis of the 
likelihood of building being in a radon affected area based upon the maximum potential 
for radon in the area.  

British Geological Survey: BGS BritPits46 

The BGS BritPits is a database of mine and quarries in the UK held and maintained 
by the British Geological Survey. The database lists UK mines and quarries, and 
provides information regarding the operational status, products, lithostratigraphy, pit 
and operator addresses, and minerals planning authority of each entry. 

EA Piling and Penetrative Ground Improvement Methods on Land Affected by 
Contamination: Guidance on Pollution Prevention47 

Guidance document on the risk assessment and preventative measures to avoid 
pollution resulting from piling and penetrative ground improvement methods on land 
affected by contamination. The report details six potential pollution scenarios relating 
to piling/penetrative ground improvement methods and lists the likely hazards 
associated and possible mitigation measures.  
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